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Abstract:
The present elaboration is dedicated to the analysis of relationship between
different sources of labour law and employment contract. Author introduces the
general outline of the Polish labour law. He enhances the predominant role of the
Labour Code and other statutes. The he analyses the status of social partners and
possibilities to conclude collective labour agreements as well as other collective
arrangements. The role of an employment contract is also taken into account.
Author is of the opinion that individual employee is not strong enough to protect
his legitimate interests. The combined action of the legislator and social partners
seems to be the best option to determine employment conditions. In countries with
rigid statutory regulations it would be desirable to strengthen the status of social
partners and give them broader margin of discretion with regard to collective
bargaining.

1. Introductory
It goes without saying that work carried out within the framework of an
employment relationship constitutes the basic source of income for majority of
population. Yet, is not just about wages. It has been rightly pointed out: “beyond
determining the material standard of living, work also provides people with a
principal source of meaning in their lives. A job usually occupies a large
proportion of the day. Through their work people seek personal fulfillment, and
through participation in workplace they obtain entry into a social community.
Work can be exhausting, boring, and dangerous, but without it many people
become socially excluded and lose any sense of personal worth”1. Thus, the
importance of an employment relationship cannot be underestimated.
The aim of social policy in general and labour law in particular is to achieve
fair and just working conditions for employees2. In principle, labour law should
protect employee, who is a weaker party to an employment relationship. In Poland
this rule has been introduced by art. 18 of the Labour Code (hereinafter: LC)3.
Article 18 § 1 LC provides that the provisions of employment contracts and other
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acts on basis of which an employment relationship is established4 may not
disadvantage an employee more than provisions of labour law. According to § 2
LC any provisions of the contracts and acts defined in § 1 are invalid; the
appropriate provisions of labour law will apply instead. Therefore, provisions of
employment contracts may not be less favourable to employee than provisions of
Labour Code, other statutes and subordinate legislation. The same principle
applies to relationship between various sources of labour law5. In other words,
labour law provides the minimum standard of employee protection. Social
partners or parties to an employment relationship are free to improve employee
situation.
However, when we talk about relationship between statutory law, collective
agreement and employment contract, it is not just about hierarchy of labour law
provisions or competence to improve employee situation. In my opinion the very
the basic question arises: who should have the last word on determining work and
employment conditions? Should it be the legislator, social partners or maybe
parties to an employment relationship? The present elaboration is dedicated to
analysis of the abovementioned problem against the background of Polish labour
law. Firstly, the general characteristic of national labour law will be outlined.
Secondly, the relations between particular sources will be analyzed. Thirdly, an
attempt will be made to draw some general conclusions, taking into account both
wording of labour law provisions and their application in practice.

2. General background.
The leading act of Polish labour law is the Labour Code (laid down on June the
26th, 1974, took effect on January the 1st, 1975). This legal instrument came into
being during the socialist period, i.e. in different social, economic and political
circumstances. Originally, the Code was designed to regulate employment
relations in large state – owned enterprises. Since that time the abovementioned
statute was substantially amended. There were more than 100 amendments,
introduced mainly after breakthrough in 1989. Unfortunately, the new Labour
Code has not been enacted yet.
The Labour Code enumerates sources of labour law. According to art. 9 § 1
LC for the purposes of the Labour Code, labour law includes the provisions of the
Labour Code and the provisions of other statutes and subordinate legislation
setting out the rights and duties of employees and employers, as well as provisions
of collective labour agreements and of other collective agreements based on
statute and internal regulations determining the rights and duties of the parties to
an employment relationship. According to art. 9 § 2 and § 3 LC the provisions of
collective labour agreements and of other collective agreements may not
disadvantage employees more than provisions of the Labour Code and other
statutes as well as subordinate legislation.
It goes without saying that system of labour law sources is complex and
complicated. Several factors influence national labour law systems. Let us
mention historical background and legal tradition, autonomy and bargaining
4

According to art. 2 LC an employee is a person employed under employment contract,
appointment, election, nomination or under a co-operative employment contract. Thus, under
Polish law the notion “employment relationship” is broader than “employment contract”.
5
See below point 3.

2

power of social partners, legislative framework allowing for lesser or bigger
margin of flexibility, or the role of state institutions acting as actor of industrial
relations. In several countries, for example in Scandinavia, collective agreements
are of primary importance6. Polish labour law is a mainly statutory law and
collective labour agreements play secondary role. In other words, the collective
bargaining is of secondary importance for determining employee situation. The
current situation is to a large extent the outcome of historical development. Under
socialist period the state institutions and state – owned – enterprises were main
employers. Statutory regulations were very rigid. There were no independent trade
unions7 and autonomous employers organizations. Since the radical change of
political and economical system in 1989 Poland has been introducing the new
pattern of industrial relations. The development of collective labour law has not
been a spontaneous process. Several statutes enacted in the beginning of the 90s
shaped the position of trade unions and employers organizations, collective
disputes settlement and collective labour agreements. Thus, the Polish system of
collective labour relations is to greater extent more political subject than a legal
one.
After 1989, Polish labour law has been subject to various amendments. The
needs of free market economy and necessity to introduce requirements of the
European Union had to be taken into account8. With regard to industrial relations
it needs to be enhanced that trade unions remain to be the strongest representation
of employees9. For example, only trade union can be a party to a collective labour
agreement or can organize a legal strike. Trade unions are very strong in large
establishments, usually being former state - owned enterprises. Usually several
trade union organizations exist in such undertakings. Quite often they rather
compete than cooperate. On the other hand, there are very few trade unions in
small and medium enterprises. In fact, many employees do not enjoy trade union
protection at all.

3. Sources of labour law.
3.1. The Labour Code and other statutes.
The Labour Code constitutes the primary source of individual labour law. The
Code regulates rights and duties of employees and employers. This legal acts
introduces the basic principles of labour law, ban on discrimination in
employment, types of employment contracts and protection against dismissal,
protection against abuse of fixed – term employment included, rights of employee
6
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in the case of an unjustified or unlawful termination of the employment contract
by the employer, telework, remuneration for work, prohibition on competition,
employee’s liability, working time, paid holiday, the rights of employee in
relation to parenthood, situation of young workers, health and safety provisions,
collective labour agreements, limitation of claims. The Labour Code is very
detailed and has a significant meaning for day-to-day practice. The Code was
subject to continuous change over the last two decades. In general, there was a
strong tendency towards flexibilization.
At the same time, many issues are regulated by separate statutes. Let us
indicate some examples. With regard to collective labour law, three statutes were
laid down on 23rd May 1991: law on trade unions10, law on employers
organisations11 and law on collective disputes settlement12. Law of 13th March
2003 on specific terms and conditions for terminating employment relationships
with employees for reasons not related to the employees regulates collective
redundancies13, and Law of 13th July 2006 on protection of employee claims in the
event of an insolvency of an employer14 regulates outstanding employee claims in
case of a liquidation of an undertaking. Poland has been affected by recent
economic crisis to a smaller extent than other Member States of the European
Union. However, the Polish legislator laid down special Law of 1st July 2009 on
the relief of the effects of the economic crisis for entrepreneurs and workers (so –
called “anti – crisis law”)15. This legal act became effective on 22nd August 2009
and remained in force till 31st December 2011. The basic aim of the Law was to
help employers overcome the effects of the economic crisis and to preserve jobs.
The Labour Code and other statutes introduce relatively high level of
employee protection, at least in theory. Therefore, employers or their
organizations are not keen on concluding new collective labour agreements and
granting additional rights to the staff.

3.2. Collective labour agreements.
According to article 59 of the Constitution of the Republic of Poland16 the
freedom of association in trade unions and employers’ organisations shall be
secured. Trade unions and employers and their organisations shall have the right
to bargain, particularly for the purposes of resolving collective labour disputes and
to conclude collective labour agreements and other arrangements. Trade unions
shall have the right to organize workers’ strikes or other forms of protest subject
to limitations specified by statute. For protection of the public interest, statutes
may limit or forbid the conduct of strikes by specified categories of employees or
in specific fields. The scope of freedom of association in trade unions and in
employers’ organizations may only be subject to such statutory limitations which
10
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are permissible in accordance with international agreements to which Poland is a
party.
Thus, there is strong constitutional basis for freedom of association and
collective bargaining, as well as concluding collective agreements. Under art. 9 §
1 LC the very important distinction needs to be made in this respect. There are
two categories of sources of this king. Firstly, “collective labour agreements”
(Ger. Tarifvarträge) Thus, on the one hand we have “typical collective
agreement” which cover broad spectrum of issues. They can be concluded by
trade union(s) only. Secondly, there are “other collective agreements based on
statute” (Ger. andere auf ein Gesetz gestützte Gruppenvereinbarungen). These
arrangements can be made for specific issues, when such a possibility is provided
by statute. Such agreements can be concluded by trade unions. If there is no trade
union at the establishment, special employee ad hoc representation be created.
Collective labour agreements are regulated by Section Eleven of the Labour
Code (art. 238 – 24130). During socialist period there was no room for free and
effective collective bargaining17. Amendments to the Labour Code of 199418
introduced legal framework for free collective bargaining with a very broad scope
of application. However, collective agreements did not become the primary source
of employee protection.
In principle, collective labour agreements shall be made for all employees
employed by employers bound by its provisions, regardless of their trade union
affiliation (art. 239 LC)19 The substantive scope of the agreement can be extensive
(art. 240). Such an agreement should set out the terms of employment relationship
and mutual obligations of the parties to a collective labour agreement (i.e
employers and trade unions who signed an agreement). The only restrictions are
that agreement may not regulate those matters which are regulated by mandatory
rules and shall not infringe the rights of third parties. It is allowed to conclude
agreements on the level of particular establishment, as well as branch of industry,
region or the entire country. There are no restrictions for autonomy of social
partners in this respect. In Poland agreements for sectors of industry or group of
employers are not common. Instead, there are more collective labour agreements
concluded for a particular establishment.
The procedure to negotiate and conclude collective labour agreements is
very detailed (art. 2412 – art. 2416 LC). It is justified by the fact that before 1989
there was no comprehensive legal framework for collective labour agreements.
Therefore it was necessary to regulate this matter in order to introduce bargaining
process. Both employer and trade union are entitled to initiate negotiations
process. Another party may not refuse the request by the other party to enter into
bargaining. Each of the parties shall negotiate in a good faith and respect the
legitimate interests of the other party. A collective agreement shall be made in
writing for an unfixed or a fixed term. An agreement shall enter into force on the
date specified therein, not earlier, however, than on the date on which is it
registered. A register is kept by the Minister for labour (for collective agreements
made for several work establishments) or a regional labour inspector (for
collective agreements made for a single work establishment). Should the terms of
17
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collective labour agreement be better than those of individual employment
contract (e.g. raise of the salary), they ex lege replace provisions of individual
contract. However, when collective labour agreement introduces less favourable
conditions of employment, the individual termination of existing terms of
employment contract is required (art. 24113 LC).
As already stated, trade union constitutes the only employee representation
competent to conclude a collective labour agreement. There is no possibility to
make such an agreement by another employee representation, e.g. employee
council or ad hoc committee. When several trade unions operate at the
establishment, they may establish a joint representation. Unfortunately, lack of
cooperation and mistrust between trade unions is in Poland quite common
situation. The Labour Code precisely defines which criteria are to be fulfilled by
trade unions to be representative and be entitled to conclude an agreement. In
short, number of members is decisive, and the largest organization may be
declared a representative enterprise trade union (art. 24125a LC). In practice small
trade unions can be left outside bargaining process while negotiating a collective
agreement. It is useful when there are several trade unions active in an
establishment and are not able to reach consensus against themselves.
A collective labour agreement shall be terminated by the mutual consent of
the parties. It can also expire at the end of the term for which it has been made, or
at the end of the period of notice given by one of the parties. Such declaration
shall be made in writing, the period of notice shall be three calendar months
unless the parties provide otherwise in the agreement (art. 2417 LC).
The level of employee protection as provided by LC and other statutes is
quite high (at least in theory). Therefore employers are not willing to undertake
additional obligations towards the employees. Collective labour agreements did
not become the primary sources of Polish labour law. As a matter of fact, they
have supplementary role in comparison with the statutory law. Quite often
provisions of such an agreement reproduce provisions of the Labour Code.
Certainly, the specific situation of a particular establishment can be taken into
account, for example with regard to remuneration and other benefits for work (e.g.
various bonuses, benefits in kind, etc.), organization of working time or paid
holidays20.

3.3. Other collective agreements based on statutes.
Under art. 9 § 1 LC, “collective agreements based on statute” constitute the
second category of autonomous sources of labour law. Trade unions do not have
monopoly to enter into such arrangements. In principle, if there is no trade union
at the establishment, other employee representation than a trade union can be
established in order to settle a particular issue21. The law provides various
situations when such arrangements can be made. Let us indicate some examples.
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According to art. 91 LC if it is justified by the financial situation of an
employer, agreements can be concluded suspending the application of all or part
of the provisions of labour law determining the rights and duties of the parties to
an employment relationship; this does not apply to the provisions of the LC, other
statutes and subordinate regulation. Such an agreement can be concluded between
an employer and trade union representing employees. If no such organisation
operates at the undertaking, it is the employer and representatives of the
employees chosen in the standard manner adopted at the undertaking that
conclude the agreement. The suspension of the application if the provisions of
labour law may last no longer than three years. The employer should notify the
agreement to the relevant district labour law inspector. In practice, such an
agreement to suspend the application of workplace provisions of labour law can
e.g. diminish remuneration for predetermined period of time in order to avoid
collective dismissals.
According to art. 676 LC the conditions of applying telework must be
defined in an agreement between the employer and enterprise trade union(s)22. If
such an agreement has not been reached within 30 days of the employer
presenting the draft agreement, then the employer must define the conditions of
telework in the workplace regulations, taking into account the settlements made
with the trade union during the negotiations. If there is no enterprise trade union
acting at the undertaking, the conditions of applying telework must be set out by
the employer in the workplace regulations, after prior consultation with the
representatives of employees chosen in the standard method adopted at given
employer. Therefore, telework must be voluntary. The agreement with employee
representation and a subsequent consent of a particular employee is always
required.
The law on collective dismissals provides another example23. An employer
planning to carry out collective dismissals must inform trade union(s) about it, he
also is obliged to enter into consultations with any enterprise trade union acting at
the establishment. According to art. 3 of the statute, within a period not longer
than 20 days from the date of the abovementioned notification, an employer and
trade union should conclude an agreement. Such an agreement should stipulate the
principles of action in matters concerning employees covered by proposed
collective redundancy, as well as obligations of an employer necessary to resolve
other employee matters connected with that redundancy. If it is not possible to
agree upon the content with enterprise trade union(s), the principles of action in
matters concerning employees covered by planned redundancy should be set out
by an employer in regulations, having considered, as far as possible, the proposals
raised by an enterprise trade unions in the course of consultation. If there is no
trade union at the establishment, the principles of action in matters concerning
proposed redundancy should be set out in the regulations issued by an employer,
after consultation with the employee representation appointed in the manner
adopted at given employer.

Under art. 675 § 1 LC work may be performed awal from the premises of an employer, on a
regular basis, by means of information and communications technologies in the meaning of the
provisions on rendering services by electronic work (telework).
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Another example can be found by the abovementioned (see point. 3.1) anti –
crisis law, which remained in force in years 2009 - 2011. The statute (art. 9 – 12)
allowed modifications of the Labour Code solutions on working time. These
regulations enabled the introduction of more flexible solutions relating to the
organization of working time. To achieve this, it was necessary to include
appropriate solutions in the collective labour agreement or to conclude a separate
agreement between the employer and the trade unions. If there is was no trade
union, the agreement could have been concluded with the employees’
representation established ad hoc in accordance with the procedure applicable at
the given employer. The employer, however, cannot introduce anti-crisis solutions
pertaining to working time unilaterally, for instance by issuing workplace
regulations.
According to the anti – crisis law, if it was justified by objective or
technological reasons or reasons related to the organization of work, the
calculation period may be extended to not longer, however, than 12 months24.
Nevertheless, the general principles of employee safety and health as well as the
employees’ right to rest period per day and week must have been maintained. The
conditions for applying the calculation period were therefore very general and
basically any entrepreneur can meet them. During the extended calculation period
the individual working time schedule of an employee could have envisaged that
the number of working hours in particular months was different. The periods of
longer work were offset against the periods of shorter work or periods when work
is not performed. In each month the worker should received at least the minimum
wage25.
So-called “social pacts” constitute another kind of collective agreements.
Such arrangements can by concluded during the privatization of state-owned
enterprises or other kind of transformation of an establishment. Usually they
introduce ban on dismissal for certain period of time and the right to financial
compensation in case of terminating an employment contract. There is no clear
statutory basis to make such an agreement. However, according to wellestablished case law of the Supreme Court they constitute a source of labor law
and may be a ground for an enforceable claim26.
3.4. Workplace regulations.
According to art. 104 – 1043 LC workplace regulations (Ger. Arbeitsordnung) set
out the organisation and order in the work process, along with the related rights
and duties of an employer and employees. Workplace regulations are not
introduced if the provisions of collective labour agreements apply or when an
employer employs less than 20 employees. Workplace regulations determining the
right and duties of an employer and employees related to order at the undertaking
set out in particular: work organization, systems and schedule of working time,
night – time hours, date, place, time and frequency of payment of remuneration,
24
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list of work prohibited to young workers and employees, obligations concerning
health and safety at work and fire protection, the method of confirming the arrival
and presence of employees at work, as well as the procedure for justifying an
absence from work. In principle, workplace regulation should be established in an
agreement with trade union. If the workplace regulations are not agreed within a
period specified by the parties, or if there is no trade union at the establishment,
then the workplace regulation are established unilaterally by an employer.
Workplace regulation come into effect 2 weeks after they are announced. An
employer must ensure that an employee is familiar with the contents of work
regulations before he starts his work.
Article 772 LC provides that an employer with at least 20 employees are not
covered by a collective labour agreement, must determine the conditions of
remuneration for work in the remuneration regulations (Ger. Entgeltordnung). An
employer may also determine other work – related benefits, along with the
principles of granting them. The regulations remain in force as long as employees
are covered not covered by a collective labour agreement. The remuneration
regulations are determined by an employer. If there is an enterprise trade union at
the undertaking, then an employee should agree the remuneration regulations with
this trade union.
Unilateral regulations, should there be no collective agreement or trade
unions consent, Under art. 9 § 3 LC provisions of workplace regulations may not
disadvantage employees more than provisions of collective labour agreements and
other collective arrangements.

4. Employment contract.
Employment contract constitutes another mode to settle employment conditions27.
Certainly, only very few candidates are in a position to negotiate particular
conditions of employment. Usually candidates accept rules stipulated in collective
labour agreement as well as workplace and remuneration regulations, issued by an
employer. According to art. 22 § 1 LC by establishing an employment relationship
an employee undertakes to carry out a certain kind of work for the benefit and
under the guidance of an employer, and an employer undertakes to employ an
employee in return for remuneration. In Poland there is no concept of
“arbeitnehmerähnliche Person” like in Germany. Thus, there is no intermediate
category between civil law and employment contracts. In each case it is necessary
to decide whether a particular contract is an employment contract or a civil law
contract according to criteria listed in art. 22 § 1 LC.
According to art. 25 § 1 LC an employment contract can be concluded for
an indefinite period of time, for a definite period of time, or the time to
completion of a specified task. If it is necessary to substitute an employee due to
his or her justified absence from work, an employer may, for this purpose, employ
another employee under an employment contract for a time comprising the
absence. Under § 2 each of the abovementioned employment contracts may be
preceded by an employment contract for a probation period of up to 3 months.
27
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Thus, on the one hand, there is an open - ended contract for an indefinite term. On
the other hand, there are several types of fixed – term employment contracts28.
With regard to the latter category the following types of employment
contracts can be distinguished. Firstly, employment contract for definite period of
time. This contract terminates at a specified date, stipulated by the parties in the
contract. The contract for replacement constitutes a particular “subcategory” of a
contract for a definite period. A contract for a replacement can be made when a
“regular employee” is not able to carry out his/her duties, e.g. during an illness,
maternity leave or unpaid leave etc. Secondly, an employment contract for a time
of the execution of a specified task. Such a contract terminates at the moment
when the specified task has been fulfilled. This type of contract is typical for a
construction sector. Thirdly, an employment contract for a probationary period.
Such a contract can be in principle concluded only once between the same parties.
Its maximum duration amounts three months.
According to art. 29 LC an employment contract must specify the parties to
the contract, the type of the contract, the date of its conclusion, as well as work
and remuneration conditions, and in particular: the type of work, the place of
carrying out work, the remuneration corresponding to the type of work, with a
specification of the remuneration components, the length of working time, the
date of commencing work. An employment contract is established on the date
specified in the contract. If this date is not specified – on the date of the
conclusion of the employment contract. An employment contract should be made
in writing. If an employment contract is not made in writing, then the employer
must, at latest at the day when an employee commences work, produce a written
statement concerning the type of a contract and its conditions.
The Labour Code does not require to state objective reasons justifying the
conclusion or renewal of a fixed – term contract. Thus, it is entirely up to the
parties to choose the type of an employment contract. Needless to say, in time of
high unemployment it is an employer who decides on this issue. It happens quite
seldom that a person looking for a job has a bargaining power to negotiate the
type of an employment contract. Polish labour law does not stipulate the
maximum period of a contract for definite term. According to the Supreme Court
contracts concluded for many years (in casu 9 years) with stipulation on
admissibility of earlier termination can be regarded as an abuse of rights29. In
practice, however, long – term employment contracts are concluded and usually
they are not challenged by employees.
Article 183a § 1 LC introduces prohibition against discrimination in
employment. Employees should be treated equally regardless of employment for a
definite or indefinite period of time. This principle fully applies to employment
conditions. However, there is a strong difference as far as protection against
dismissal is concerned. Employees employed under open – ended employment
contracts enjoy much stronger stability. The termination with notice must be
justified (art. 30 § 4 and 45 § 1 LC), an enterprise trade union representing an
28
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employee must be consulted (art. 38 LC), in case of an unjustified dismissal an
employee may lodge a claim before a labour court and demand reinstatement or
financial compensation (art. 45 LC). A contract for a definite period and a contract
to complete a specified task should not in principle be prematurely terminated.
Theoretically they should last until the agreed date or event. However, there is an
important are exceptions to this principle.
Under art. 33 LC upon the conclusion of an employment contract for a
definite period of more than 6 months, the parties may provide for the possibility
of early termination of a contract with a 2 week notice period. The Supreme Court
ruled that such a stipulation can be agreed by the parties not only at the moment of
a conclusion of a contract but also at the later date30. When such a clause has been
agreed by the parties, the termination with notice must not be justified. Trade
unions are not involved either. Under Polish law each termination of an
employment contract is effective, even when an employer violates provisions on
dismissal. If the notice of termination of an employment contract for a definite
period has been served in violation of the provisions on terminating such
contracts, an employee is entitled to a financial compensation only (art. 50 LC).
Thus, in case of termination of a contract for definite term an employee cannot
claim a reinstatement.
In theory art. 33 LC should constitute an exception. In practice, however,
almost all contracts for a definite period introduce the possibility of earlier
termination with a two weeks’ notice. It is a common practice to conclude fixed
term - contracts for long periods. Since there is neither obligation to justify a
dismissal nor a claim for reinstatement, an employer can at any moment easily
dismiss an employee. As far as long term contracts for definite period are
concerned, de facto there is no effective protection against dismissal31.
Article 251 LC should countervail chain fixed – term contracts. According
to § 1 the conclusion of a subsequent employment contract for a definite term
shall have the same legal consequences as a conclusion of a contract for an
indefinite period, if the parties previously concluded two employment contracts
for a definite term for subsequent periods, where the lapse of time between a
termination of the previous employment contract and the conclusion of a
subsequent employment contract was no longer than 1 month. Under § 2 if, within
the duration of an employment contract for a definite term, the parties agree upon
a longer period of work performance than previously established, it shall be
deemed that parties have concluded, from the date following the termination of a
previous contract, a subsequent employment contract as defined in § 1. According
to § 3 the provision of § 1 does not apply to employment contract for a definite
term concluded: (1) for substituting an employee during a justified absence from
work or (2) for the purpose of executing occasional or seasonal work or tasks
performed periodically.
In Poland the number of renewals of contracts for definite term has been
introduced. The Labour Code determines under what conditions employment
contracts shall be regarded as “successive” and when they shall be deemed to be
contracts of indefinite duration. The basic idea of the abovementioned art. 251 § 1
LC is that the third employment contract for a definite term shall automatically
30
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convert into a contract for an indefinite duration, provided that conditions
specified in § 1 are fulfilled. This provision should be evaluated critically. The
third employment contract for a definite term transforms into an employment
contract for indefinite duration “where the lapse of time between a termination of
the previous employment contract and the conclusion of a subsequent
employment contract was no longer than 1 month”. Thus, it is very easy for an
employer to avoid concluding an employment contract for indefinite period. It is
enough to have an interval between subsequent contracts which is longer than 1
month. In such a situation art. 251 § 1 LC is not applicable.

5. Assessment and conclusions.
In the field of labour law certain degree of state intervention is necessary. The
state is also obliged to carry out active labour market policies32. At the same time,
social partners should be able to influence employment issues. There are no
obstacles for individual negotiations between an employer and an employee.
Therefore, let us come back to the starting point of the analysis. Who should
determine work and employment conditions: the legislator, social partners or
parties to an employment relationship?
With regard to Poland, statutory regulations are of primary importance. This
is the result of historical development. Besides, the state remains a strong actor of
industrial relations. However, it seems that statutory labour law regulations are too
rigid. Quite often they do not respond to needs of small and medium enterprises.
Working time is a good example. Provisions on this matter definitely became
more flexible in comparison with previous solutions, but it is still difficult to
adjust the statutory pattern to needs of particular undertakings. In general,
statutory law alone is not an appropriate tool to introduce flexicurity policy33.
As far as social partners are concerned, they should be aware of employee
needs in particular branches or undertakings much more than the legislator.
Therefore they should enjoy broad autonomy and discretion to conclude collective
labour agreements and to determine employment conditions. However, in Poland
the protection provided by statutes is relatively high. Therefore employers not
very often agree to grant additional rights. Besides, only trade unions can be a
party to a collective agreements. There is no possibility to make such a contract in
undertakings where employees are non unionized. It seems that Polish system of
industrial relations should be reshaped in order to introduce more flexibility.
However, the application of the anti – crisis law provides an interesting
example of effective social partners activities. The solutions on working time
proved to be very efficient34. In order to apply them, it was necessary to conclude
a collective arrangement between an employer and trade unions or another
employee representation created ad hoc. Under anti – crisis law, 1076 agreements
on modification of Labour Code solutions were concluded. Thus, the statutory 4
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months calculation period was in many cases prolonged up to 12 months. Such
consent between social partners allowed much more flexible functioning of an
establishment, since it was possible to introduce longer periods of work when
necessary and periods of shorter work when there was no need to carry out full –
time work. Currently there is a heated debate whether these anti – crisis solutions
should be integrated into the Labour Code and become “regular” part of the Polish
labour law. In opinion of the present author such a legislative initiative should be
evaluated positively.
An individual arrangement between an employer and an employee would be
another option to determine employment conditions. Polish labour law shows, however,
that employment contract as such does not constitute a tool of employee rights protection.
Fixed – term employment is a very good example of that. As stated above (point 4), it is
entirely up to the parties to choose the type of an employment contract. At the same time,
the Labour Code does not guarantee the effective protection against abuses arising from
the use of fixed – term employment. It is submitted that in practice Polish regulation is
very close to the idea of “employment at will”. It is not surprising that contracts for
definite term are very popular among employers. In fact, they offer a lot of flexibility for
employers and no security for employees. Poland is one of the leaders in the European
Union as far as fixed – term employment is concerned: around 27 % of employees are
employed under fixed – term contracts. Thus, the abovementioned example clearly shows
that in principle an individual employee is not strong enough to defend effectively his
rights.

To conclude: employment law issues cannot be left to market forces alone.
Combined action of the legislator and social partners seems to be the most
appropriate way to regulate employment conditions. Poland is a country where
statutory labour law predominates. The current legal framework is definitely not
flexible enough. It is desirable to strengthen the position of social partners. The
broader margin of discretion would provide better possibilities to adapt
employment conditions to current needs of labour market.
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