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Abstract
A person may provide her labour either within the employment relationship or within a
civil or commercial relationship. The concept of the employment relationship is
common to all legal systems and traditions. Yet, it is not easy to determine who is a
worker, seen as the person entitled to the rights and guarantees recognised by labour law
and social security systems. The main legal criterion used in order to determine the
existence of the 'dependent employment' in most European countries is the
subordination; thus, subordination is a key-element in labour law, as it determines in the
same time its content and its boundaries.
We have mainly analysed the role played by the concept of subordination in
establishing the existence of an employment relationship in the Romanian, French,
Spanish, Portuguese and Italian Labour Law. As a general rule, subordination supposes
the performance of work for and under the authority of the employer, which confers him
several prerogatives upon the employee. Subordination is also used by the Court of
Justice of the European Union as one of the main elements in order to provide the
definition of the worker in the context of freedom of movement.
As a result of the changes in the labour market, as in the social and economical
environment, new forms of relationship have developed: the disguised or the objectively
ambiguous employment relationships, as the category of economically dependent
workers are forcing the limits of the employment contract.
Such changes in the labour market pose the problem of clear, precise criteria in
order to determine the existence of an employment relationship. As a result, new
features of the concept of subordination were settled by law or developed by case-law,
allowing establishing the existence of an employment relationship. Another possible
solution would be to create intermediate categories. Essentially, the employment
relationship should be reconceptualised so that employment law recognises and offers
protection to a wider set of relationships categorised by personal service and economic
dependence on the part of those working.

Introduction
Work remains one of the most important sources of income and of social identity in
contemporary life1: one of the main means of production, source of social relations and
social conflicts2, work is one of the fundamental means for personal fulfilment and
common well-being; in the same time, individuals usually rely on paid work to meet
their basic material needs. Therefore, elaborated systems were developed in order to
protect those performing work on behalf of another. But work can be performed in an
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employment relationship or in a civil/commercial relationship, as many civil or
commercial contracts concern work in exchange of a fee. As a preliminary statement, if
a civil or commercial contract is characterised by the equality between the parties, in an
employment contract the inequality between the parties (the subordination of the person
performing work) led to the enactment of a set of rules protecting the employee.
The concept of the employment relationship is common to all legal systems and
traditions3. The difference between an employment relationship and a civil/commercial
relationship4 (and, therefore, clear criteria allowing to establish the existence of an
employment relationship) is fundamental, as there are certain rights and entitlements
which exist under labour laws, regulations and collective agreements and which are
specific to or linked to workers - persons who work within the framework of an
employment relationship. As a general rule, entitlement to yearly holiday, heath
protection, rights to time off, legal protection against unfair dismissal or unemployment
insurance is depending on the existence of an employment relationship. The need to
distinguish between a civil and an employment contract it determined by the need to
establish to whom the protection should be applied.
Many changes occurred in the legal status of workers, as in the concept of
subordination itself. Economic, demographic and sociological changes, as the present
context of globalisation, characterised among other elements by the diffusion of new
technologies, led to profound changes in the world of work. In this context, we shall
analyse to what extent the concept of subordination – as the main criterion used to
establish the existence of an employment relationship – and the traditional binary
division (subordinate work/independent work) are still adequate or, on the contrary, new
classifications are required, able to take in consideration the new, flexible forms of work
organisation.
In the first part of our study we’ll briefly analyse the changes in the labour market
in order to sketch the main variables of the employment relationship. In the second part
of our study we shall try to analyse the role played by the concept of subordination in the
(legal or case-law) definition of the employment relationship. Alongside with
remuneration, subordination is one of the constituent elements of any employment
relationship, according to the definition of worker given by the Court of Justice of
European Union in the context of freedom of movement.
The new forms of work organisation, the disguised and the objectively ambiguous
employment relationships, as the category of economically dependent workers are
forcing the limits of the employment contract, generally defined by the bond of
subordination. Such changes in the labour market pose the problem of clear, precise
criteria in order to determine the existence of an employment relationship. The general
tendency is to settle new features of the concept of subordination. Another possible
solution would be to create intermediate categories. Furthermore, labour lawyers ask
themselves how to classify employment contracts by ‘removing the general and abstract
definition of subordinate labour’.

I. Labour law in a changing world.
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Initially, the industrial society focused on free trade and the transformation of work
came only later, because work is inherent in trade. Free trade and the development of the
industry led to a new perspective on work and to turn nation states into Welfare States5.
Social insurance “was written into the labour contract”, which covered the regularly
employed, “usually white, usually male worker”6. As a result of the historical evolution
of work and society, at that time, labour law focused mainly on two ideas: the idea of
full-time bilateral employment contract with a monolithic employing entity; the idea that
women and children were largely depending on ‘the male breadwinner’ (I. 1).
Globalisation and the diffusion of new technologies led to profound changes not
only in traditional sectors (such as transport - truck drivers, taxi drivers - construction
and clothing), but in new areas as well, such as sales staff in department stores, or
certain jobs in wholesale distribution, in private security agencies, in insurance
companies or in the banking sector7 (I. 2). Under these circumstances, the idea of fulltime bilateral employment contract seems to be outdated; new patterns of work
organisation have developed, which do not always fit within the parameters of the
employment relationship (I. 3).
I.1. Social security and the traditional binary division.
The 20th century employment protection and social security systems were built around
the notion of ‘standard employment relationship’ in order to determine their personal
scope. Social security was gradually built around a ‘binary divide’ between employment
and self-employment, between subordinated labour and independent or autonomous
work8. This binary division was mainly based on the ’Fordist model’ (the Ford-Taylor
model of production)9. The core feature of this model “is the crucial importance of
standard full-time non-temporary wage contracts”10 (particularly for adult man, ‘the
male breadwinner’11): on the employer’s side, it shows high levels of subordination and
disciplinary control; for the employees, it offers high levels of stability,
welfare/insurance compensations and guarantees (extended to family members as a
result of the high, homogeneous existence of stable forms of nuclear households). In a
conceptual, basic argument, the worker in an open-ended (indeterminate) full-time
bilateral employment contract exchanges economic and social stability for subordination
and disciplinary control. On the contrary, the independent worker preserves his freedom,
but bears the risks of his own activity.
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In time, both the ‘Fordist’ model and the ‘standardized patterns of social and
economic regulation’ of employment were losing ground. On the one hand, the model
was based on a set of assumptions about male and female contribution at household
level, so it depended both on full-male employment and two-parent, stable families12.
The social and demographic changes (such as the ageing of the population, women
entering the labour market in large number, mono-parental families or the increasing
instability in the household’s structure) had their contribution to the development of new
forms of work organisation. On the other hand, as a result of the changes in the world of
work, the regulatory framework sustaining the binary model of the employment
relationship has witnessed a progressive crisis. New, atypical and hybrid working
arrangements have emerged, challenging the traditional notions of autonomy and
subordination13.
I.2. Technology, efficiency, flexibility…
Some changes in the labour market are associated with globalisation14, technological
change and transformations in the organisation and functioning of enterprises, often
combined with restructuring in a highly competitive environment. On the one hand, the
process of economic cooperation and integration led to economic growth and
employment creation in a number of countries; on the other hand, among other
consequences, global economic integration has caused many countries and sectors to
face high levels of unemployment, poverty and the growth of unprotected work and the
informal economy15. All these aspects had an important impact on the employment
relationship and the protections it can offer. In this context, many European countries
made efforts to recast the work/welfare relationship by enforcing the responsibilities of
those claiming social support (a so-called active rather than passive welfare)16.
Three other factors have contributed to the development of new patterns of work
organisation: the rising level of employee skills and qualifications, the increasing
pressure of the competition and the technical progress17. Changes in the structure of the
workforce have been accentuated by migration. Changing lifestyles, education levels
and expectations also lead to workers demanding more flexibility18.
The development of labour law, in the sense that it supports economic growth and
the increase of employment, was considered necessary under the pressure of
competition19. In the Green Paper Modernising Labour Law to meet the Challenges of
12
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the 21st Century20 of 2006, the European Commission focused on an increase of
flexibility of the work force. According to the European Commission, the traditional
model of the employment relationship might not prove well-suited to all workers in view
of the challenge of adapting to change and seizing the opportunities that globalisation
offers. Overly protective terms and conditions can deter employers from hiring during
economic upturns. In the context of globalisation, ongoing restructuring and the move
towards a knowledge-based economy, European labour markets need to be both more
inclusive and more responsive to innovation and change. As a result, new forms of
flexible work organisation (alternative models of contractual relations - non-standard as
well as flexible standard contractual arrangements) have developed gradually: home-work,
telework, part-time work, fixed-term work, temporary agency work21.
All these factors have concurred to the erosion of the ‘standard employment
model’. The emergence of diverse forms of non-standard work has made the boundaries
between labour law and civil/commercial law less clear. As a result, the traditional
binary distinction between employees and self-employed cannot depict adequately the
economic and social reality of work22.
I.3. Is the ‘binary divide’ outdated in the 21st century?
The new forms of work organisation do not always fit within the parameters of the
employment relationship. The profound changes in the labour market led to more
flexibility, but in the same time the global phenomenon of transformation in the nature
itself of work, the higher level of autonomy that workers beneficiate of had resulted in
situations in which the legal scope of the employment relationship (which determines
whether or not workers are entitled to the protection provided by labour legislation) did
not accord with the realities of working relationships23.
One of the results of the rapid developments in technology and of the growing
demands of competition was the increasingly diversified use of labour by many
enterprises, including various kinds of contracts, the decentralisation of activities to
subcontractors or self-employed workers or the use of temporary employment agencies.
In some European countries, it has become increasingly common for employers to
contract out some of their work to subcontractors or recruitment agencies. Employers
use self-employed workers, sub-contracting or outsourcing of labour in two ways: as a
strategy to reduce costs and to evade labour regulations, with the aim of excluding
workers from the protection granted by them, or as a strategy designed to implement an
innovative approach, to enhance the impact of human involvement in terms of initiative,
competencies and expertise in sectors requiring high levels of expertise24.
Disputes concerning the legal nature of the employment relationship can arise
where it has either been disguised or where is a genuine difficulty to fit new and
dynamic work arrangements within the traditional framework of the employment
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relationship (objectively ambiguous employment relationship). In both cases,
uncertainty as to the scope of labour law and social protection systems is created, which
results in a lower protection of those performing work.
As a preliminary conclusion, while we tend to consider that the changes of the
labour market and in the structure of the workforce are caused by the economic changes
and the globalisation, in reality they are determined by a multitude of factors of different
nature, such as demographic (ageing of the population, larger access of women in the
labour market) and sociological factors (changes in the structure of the families and in
the male and female contribution at household level) or changes in the education (high
skilled workers).
The development of more flexible forms of work organisation has blurred the
boundaries of the traditional, ‘standard’ employment relationship: home-workers benefit
of an illusionary freedom, which seems to conceal the subordination between the
employee and his employer; temporary agency work seems to involve two employers of
the same person performing work personally; fixed-term contracts are often concluded
in order to complete a certain task. There are certain work relations which fall on the
‘margins’ of the employment category - because they involve casual or part-time work,
or work at a distance from the workplace - and have always posed a problem of
classification25.
Under these circumstances, we wonder if the concept of subordination is still an
adequate criterion in the nowadays work environment or new classifications are
required. As a result, a comparative approach of the role played by subordination in
establishing the existence of an employment relationship, as well as an analyse of the
place and the role played by subordination in the context of the development of more
flexible forms of work organisation seems necessary.
II. Lights and shadows of the concept of subordination
Due to the complex changes in the labour market and in the structure of workforce,
determining whether or not an employment relationship exists in a specific case has
become more and more difficult. The issue is one of high importance as, in many
countries, access to employment and social security rights largely depends on the
existence and on the type of employment relationship under which a person is
engaged26. Thus, defining what forms an employment relationship is fundamental to
applying the provisions, rules and principles of labour law27.
Many national labour laws contain provisions on the employment relationship,
particularly with regard to its scope. Some provisions deal with the regulation of the
employment contract as a specific contract, its definition, the parties and their respective
obligations. Other provisions are intended to facilitate recognition of the existence of an
employment relationship and prescribe administrative and judicial mechanisms for
monitoring compliance and enforcing these laws28. While in some countries there is a
definition of the employment relationship given by law, in others case-law plays the
relevant role in establishing the existence of such a relationship. As there is a wide range
25
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of situations in which work is performed for the benefit of another, a clearer definition
of the employment relationship is given by law, case-law or both acting together (II. 1.).
Special problems arise in the context of new work arrangements, as it is considered that
people in disguised employment relationships, in objectively ambiguous relationships
and economically dependent workers (II. 2.) should be entitled to a ‘bedrock’ of
fundamental rights.
II. 1. The place of subordination in the legal definition of the employment relationship.
The legal definition of the employment relationship is a highly sensitive issue. It is
generally accepted that the employment relationship is a legal notion used to refer to the
relationship between a person called an employee (frequently referred to as a worker)
and an employer for whom the employee performs work under certain conditions in
return for remuneration. Through the employment relationship reciprocal rights and
obligations are created between the employee and the employer; in the same time,
workers gain access to labour law and social security rights and benefits associated with
employment. The employment relationship is always a contract-based relationship and is
the key point of reference for determining the nature and extent of employers’ rights and
obligations towards their workers.
The employment relationship has four main identifying characteristics which are
deemed to emerge from the (legal or case-law) definition of the contract of employment:
a contract, performance of work on another's behalf, payment of remuneration and
subjection to direction and supervision. An employment relationship must be based on
some kind of contract concluded between employer and employee, normally a contract
of employment; otherwise we are generally speaking of forced labour. The performance
of work involves of any kind of human activity that has economic value, provided it is
not unlawful or contra bonos mores. The employee always performs work in return for
pay or other remuneration, seen as any kind of recompense that has economic value.
According to the direction and supervision characteristic, the performance of work takes
place under the employer's managerial prerogative (the right to direct and supervise the
employee). As the first three characteristics can be also found in civil or commercial
contracts, subordination is often the key criterion used to identify an employment
relationship and can be used as a test for distinguishing work as an employee within an
employment relationship from work done as an independent, self-employed person.
Another element, added by law or case-law, is the fact that that work must be performed
personally.
As most of the activities can be carried on as an ‘independent’ or as an
‘employee’, the statute of the employee is built around the concept of subordination29, as
the main criteria of distinction between the two categories. The legal element of
subordination generally reflects the fact that the worker is subject to the management
and control of the employer with regard to the way in which the work is carried out.
II.1.1. Subordination and the substantive definition of the employment contract. A
comparative overview.
In most European countries, the employment relationship arises traditionally from the
employment contract, generally defined by the bond of subordination established
Maty Diakhaté-Faye, Un régime pour le travail indépendant : une autre lecture des décisions requalifiant
les contrats de location de véhicule équipé taxi (VET), Jurisprudence Sociale Lamy, n° 91, 4 décembre
2001, p. 4.
29
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between the person performing work (called employee) and the employer – the party to
whom the service is delivered. In many countries, the legislation contains a substantive
definition of the employment contract, establishing what factors constitute such a
contract and what distinguishes it from other similar contracts30.
Similarly to Portuguese or Spanish law, the Romanian Labour Code31 provides
that the employment contract is an agreement under which a person (the employee –
always an individual) undertakes to carry out work for and under the authority of
another person (the employer – a natural or legal person) in exchange for the payment of
a remuneration32. In Romania, the term ‘worker’ (‘muncitor’) is rather used to design an
unqualified or a low qualified worker. Throughout the Romanian Labour Law the term
‘employee’ (‘salariat’) is used to designate the party of the employment contract who
performs work personally, under the authority and in the benefit of another, in exchange
of a periodic income, called wage (‘salariu’).
In Spain, article 1.1 of the Workers’ Statute (Estatuto de los Trabajadores)
expressly settles the scope of the Act to workers who voluntarily undertake to work, in
exchange for payment on another behalf, within the organisation and direction of
another person or entity, called employer or entrepreneur33. There are five elements
allowing to distinguish an employment relationship in the Spanish Law: the fact that
work is performed voluntarily (voluntariedad - opposed to forced labour), personally
(personalidad), on another’s behalf (ajenidad), the fact that work is paid
(remunerabilidad) and the employee’s subordination (dependencia). As the employee
works within the organisation and under the direction of the employer, obeys his orders
and accepts his control; the managerial prerogatives and, correlatively, the employee’s
subordination are required by the organisational and technical aspects of the productive
process. For example, the lack of control on the employer’s behalf is considered a clear
element of the inexistence of an employment relationship. On the other hand, the
existence of the employer’s orders and instructions is a typical sign of the employment
relationship34.
Similarly, the Labour Code of Portugal provides that work done under an
employment contract is performed under the employer’s direction and/or authority35.
According to art. 11 of the New Portuguese Labour Code (2009), the employment
contract is the one in which an individual undertakes, in exchange for payment, to
provide its work to another or others within their organisation and under their
30
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authority36. The employer’s authority takes the form of the managerial power, allowing
him to direct and control the work performed on his behalf by another. Subordination is
understood a personal, subjective element, allowing the establishment of the worker’s
legal status in the employment relationship and, thus, the distinction between the
employment contract and other forms of work performance37. In fact, this distinction is
achieved through the combined effect of two elements: an objective element –
remuneration – which distinguishes the employment contract from the voluntary work
and a subjective element – subordination – which distinguishes the employee (subject to
the employers’ authority and direction) from the independent worker38. But the element
of subordination means also the fact that the benefits of the human work belong to
another, who bears the risk of the activity39.
As we shall see, the performance of work within the organisation and
authority/direction of another person is used both in Common law and by the
International Labour Organization in order to establish the existence of an employment
relationship and to extend the protection attached to such a relationship also to those who fall
traditionally outside its scope.

In Italy, the legislative provision for the identification of subordinate labour is
article 2094 of the Civil Code, which specifies that “a subordinate worker is one who
agrees to collaborate with an enterprise for remuneration, carrying out intellectual or
manual labour in the employment of and under the direction of the entrepreneur”40.
Unlike the analysed Labour Codes, the Italian Codice civile chooses not to provide a
definition of the employment relationship, but of the subordinate worker. The vision of
the Italian Codice Civile is more appropriate to the general tendency to focus more on
the person performing work than on a specific contract.
According to the Italian case law41, the subordinated or autonomous nature of
work is strictly related to the existence of subordination. There are two crucial elements
necessary to verify the relationship of subordination: the specificity of the assignment
given to the worker and the correspondence of the performance of the worker to the
needs of the entrepreneur. Some other elements are: the personal performance of work,
the absence of risks for the worker, the continuity in the performance of the work and
the worker’s obedience to the employer’s managerial prerogatives42. The criterion that
work is done on another's behalf underlines the fact that the results of the work
performance belong directly to the employer.
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In the Italian Law, subordination is a technical and functional notion: the
employee undertakes the obligation to work under the authority of the employer, who
has the right to direct and control the work, as well as to inflict disciplinary sanctions43.
In France, even if there is a regulation of the employment contract, the
employment contract itself has no legal definition, but it is identified by three
constitutive elements44: performance of work (as the main purpose of the contract), a
remuneration (in money or in kind) and subordination of the employee. The employee’s
subordination is considered more than an element; it is “the soul of the employment
contract”45.
In an employment contract, work must be performed personally, effectively and
the results of the work performance belong directly to the employer. Occasional or
residual activities are not covered by the French Labour Code, nor does work done on
own account fall within the scope of labour legislation46. There is a legal presumption of
subordination in the case of professional journalists, models or artists who perform in
47
spectacles .

In France, case law in this field is important and has established that there is an
employment contract when work is performed in conditions of subordination to an
employer48: this is the case of taxi drivers, but also of those who hire a car fully
equipped for transport activities, of professional journalists, occasional suppliers of a
free newspaper, of persons who take part in a reality-show49, of franchisees50 or oil (gas)
pump attendants, for example. One of the most controversial decisions concerned the
persons taking part in a reality show called «L’Île de la tentation»51; in the show, four
non-married couples spent 12 days in a hotel in Thailand, in order to prove their feelings
for each-other; they were filmed during all their activities, but there was no winner or no
prize. The participants were considered by the Court to be employees, as they were
subordinated to the production company (the living conditions, the daily programme and
the rules were determined exclusively by the production company; the participants were
not allowed to change their look or use any means of communication during the show,
nor to wear other clothes or accessories than those agreed with the production
company)52. The main argument against the existence of an employment contract in this
case concerned the lack of work performance, as testing someone’s feelings cannot be
assimilated to work. In order to work, someone must do something different than being
himself; otherwise the worker’s personality is confounded with his work53. On the other
43
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hand, it was underlined that the performance of work involves of any kind of human
activity that has economic value, provided it is not unlawful or contra bonos mores; the
element which determines the existence of an employment relationship is not the nature
of work (of the human activity) itself, but the conditions under which it is performed.
Or, in the show, the permanent availability required of the participants, as well as their
obligations to take part in the activities and to answer a series of interviews which ended
only when the participants’ answers were corresponding to the previously established
policy of the show were considered elements of an employment contract54.
In the French Law, subordination is the determining, but in the same time constant
and flexible, element of an employment relationship; the case-law has developed a series
of indicators of the existence of subordination, such as the employer’s managerial
prerogatives, his right to inflict disciplinary sanctions, the performance of work within
the employer’s premises, his organisation or at a workplace established by him and with
the use of tools, materials and machinery provided by the employer55. These indicators
are not required simultaneously, but according to the specific conditions of each
situation56. In the French Law, the nature of the employment contract must be
determined according to the facts, having regard to all the factors and circumstances
concerning the way in which work is performed, regardless of how the parties name or
describe the contract.
As we could see, in the analysed countries the legal subordination confers the
employer several prerogatives upon the employee: the right to direct the performance of
the work, to control the employee’s work and to inflict disciplinary sanctions57. The
employer is entitled to establish unilaterally the conditions and the way in which work is
performed: working hours, working place etc. The right vested in the employer to direct
and supervise is called the employer's managerial prerogative. The criterion of
subordination supposes the performance of work for and under the authority of the
employer58; work must be performed personally and cannot be separated from the
person performing it. The legal subordination is normally accompanied by the economic
dependence of the worker, whose survival depends on the remuneration of his work.
For an employment relationship to exist, it is essential that the employee performs
his or her work in a position of subordination, under the employer's direction and
supervision; to fulfil this characteristic, mere possession (rather than actual exercise by
the employer) of these rights is sufficient59. Thus, subordination can be technical or just
potential60; but the employer’s possibility to control the performance of work is essential in
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order to establish a legal – or juridical – subordination61. Occasional or residual activities

normally don’t fall within the scope of the employment relationship.
Various factors are used in many countries to determine the existence of an
employment relationship. These factors vary, but the most commonly used elements62
for determining whether work is being performed under an employment contract are
dependency and subordination, or work done under the direction, authority, supervision
or control of the employer or on the latter’s orders or instructions, for the employer’s
account or benefit. Some legal systems use the terms dependency and subordination as
alternatives63 or together64, either with different meanings or as synonyms. In Spain,
Portugal and Italy, subjecting the worker to the directorial/managerial powers of the
employer - subordination - expresses a structural element of the relationship, called
‘heterodirezione’ (heteronomy, which is the opposite of autonomy). Whereas an
autonomous person is one whose will is self-determined, a heteronomous person is one
whose will is determined by something outside of the person65.
Subordination is the main legal criterion used in order to determine the existence
of the 'dependent employment' in most European countries (Austria, Belgium, Denmark,
Finland, France, Greece, Italy, Luxembourg, Portugal, Romania, and Spain66). Thus,
subordination is a key-element in labour law, as it determines in the same time its
content and its boundaries.
II.1.2. Case-law definition of the employment relationship.
Mainly in common-law countries, the employment contract is simply described67,
without referring to the factors characterising it as an employment contract. As a general
rule, courts are entitled to establish the existence of an employment relationship. In some
countries, given the lack of precision with which the legislature has defined a ‘contract
of employment’ it has fallen to the courts to determine the concept68. The courts have
developed a number of tests to use in deciding whether a contract of employment exists
(control, integration, economic reality and mutuality of obligations test). While these
tests provide a useful framework and are helpful as reference points, often cases tend to
‘turn on their overall factual matrix’69, with no clear conceptual distinction between
employment and self-employment.
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One of the first tests developed by the courts (the control test) focused on the
extent to which, under the terms of the contract, the employer has control over the
employee, including the extent to which a person is subject to the command of another
as to the manner in which he shall do his work70 (‘in a master-servant relationship, the
master must have right to tell the servant what to do and how to do it, whether or not he
exercises that right’71). Especially in the case of skilled professionals, the employer may
exercise very little actual control over the work done, but the relationship can still be
considered as one of employment (as it has been the case, for example, for journalists,
hospital doctors or university lecturers). The control test is rarely used as a standalone
test72.
An alternative test – integration - looks at the extent to which an individual is
employed as an integral part of the business. The integration test concerns less the actual
exercise of the employer’s powers upon the employees, but the way in which the activity
is organised, the employee’s duty to perform certain activities and the employer’s
possibility to inflict disciplinary sanctions73. For example, a freelance journalist who got
commission in advance but was under no obligation to the newspaper to publish her
work was held to be employed under a contract for services, but a ‘staff’ journalist
working 50 weeks per year for the newspaper was an integral part of the newspaper and
therefore had a contract of service. As a conclusion, the nature of the work itself is not
always significant (as both journalists were writing columns for the newspaper), but
each had a different employment status74. The problem with the integration test is that
while it applies well to professionals over whom the employer does not have direct
control, it is not so adequate for others, such as outworkers or sub-contractors, who may
be highly “integral” to the employer’s business without necessarily being employees75.
The economic reality test (sometimes referred to as the ‘enterprise test’) seeks to
determine if the worker has engaged him or herself to perform the services, performing
them as a person in business on his or her own account. A range of factors are taken in
account: whether the worker has helpers, whether he or she bears the financial risk, pays
the social security contributions and taxes, provides the tools, materials and machinery
etc.76. This test encourages the courts to examine the features of the work relationship,
the conditions under which work is performed and come to a conclusion as to how it
should be categorised77.
The last test used is the one of the mutuality of obligations. The test examines the
duration and regularity of work performed, but especially the employer’s duty to provide
work and the employee’s duty to perform the activities demanded by the employer78. If
there’s a possibility of the person performing wok to refuse to comply with the orders of
the other (the work required), there’s no mutuality of obligations. However, the test
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excludes many casual workers79 and agency workers, as there is no mutuality in
triangular relationships.
In reality, the question of whether or not a person is an employee is a mixed
question of fact and law80; as a conclusion: “a contract of service exists if these three
conditions are fulfilled. (i) The servant agrees that, in consideration of a wage or other
remuneration, he will provide his own work and skill in the performance of some service
for his master. (ii) He agrees, expressly or impliedly, that in the performance of that
service he will be subject to the other’s control in a sufficient degree to make that other
master. (iii) The other provisions of the contract are consistent with its being a contract
of service. …The servant must be obliged to provide his own work and skill. Freedom to
do a job by one’s own hands or by another’s is inconsistent with a contract of service,
though a limited or occasional power of delegation may not be...”81.
An important role in offering indicators of the existence of an employment
relationship is played in the Irish Law by the social partners. Under the 2000-2003 social
partnership agreement (the Programme for Prosperity and Fairness) an Employment
Status Group was set up and it produced a code of practice82 which lists criteria that the
courts have indicated as useful in reaching a conclusion as to a party’s employment
status, such as: profit and loss; opportunity and risk; equipment and materials; the
parties’ categorisation83. However, according to the recent case-law, the courts must
look at the substance of the contract (the parties conduct during the course of the
contract, the inequality between the parties, the bargaining positions of the parties) and
not at the label, as the reality might be that the employer dictates the content of the
contract and the person performing work must take it or leave it84.
As a conclusion, we can note that the concept of subordination – the main criterion
used to distinguish the existence on an employment relationship – has rarely a clear legal
definition. Simply stated by law, the concept itself is often ‘built’ with the help of caselaw. This is also the case of the Court of Justice of the European Union, who seems to
use the concept of subordination in order to provide a European definition of the worker.
II.1.3. Subordination in the Court of Justice of the European Union’s definition of the
worker.
The term ‘worker’ is not expressly defined in the Treaty; in a similar way, the terms
‘worker’ and ‘employee’ are used in different directives without always being defined.
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Although European instruments in the area of labour law frequently use the term worker
or employee, these terms do not have a uniform meaning85
Therefore, the Court of Justice of the European Union has considered necessary to
adopt a Community meaning of the term ‘worker’, which cannot be defined by reference
to the legislation of the Member States86. In order to determine its meaning, the
European Court of Justice has considered necessary to apply the generally recognised
principles of interpretation, beginning with the ordinary meaning to be attributed to
those terms in their context and in the light of the objectives of the Treaty. Moreover, the
concept of worker cannot be interpreted restrictively87.
Yet, at European level, there is not a single definition of worker, but different
concepts, according to the area in which the definition is to be applied88 and to the
different purposes. First, there is a ‘labour law’ concept of worker used in the context of
freedom of movement and related to the principle of non-discrimination and a ‘social
security’ definition of worker89. In the present paper we shall only analyse the first
definition of worker (in the context of freedom of movement and of the principle of
equal treatment), definition in which the criterion of subordination plays an important
role.
In the context of freedom of movement and of the principle of equal treatment,
must be considered to be a worker a person who, for a certain period of time, performs
services for and under the direction of another person, in return for which he receives
remuneration90. In the established European case-law, the term ‘worker’ has a
Community meaning, inasmuch as the concepts of ‘worker’ and ‘activity as an
employed person’ define the scope of one of the fundamental freedoms guaranteed by
the Treaty91. A limited definition would be inadequate in order to secure the common
market objective of free movement of workers, for the wider policy goal of creating a
single market; therefore, the term ‘worker’ cannot be interpreted restrictively92.
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According to the European case-law, the concept of worker is defined in
accordance with objective criteria which distinguish the employment relationship by
reference to the rights and duties of the persons concerned; among these, subordination
is a key-element.
The concept of subordination is strictly related to the definition of worker by the
European case-law, as the worker is considered to be a person involved in an
employment relationship. The objective criteria for defining the term 'worker' are the
existence of a subordination relationship vis-à-vis the employer (irrespective of the
nature of that relationship), the actual provision of services and the payment of
remuneration93. The essential characteristic of an employment relationship is the
existence of subordination: the fact that, for a certain period, a person performs services
for and under the direction of another person, in return for which he receives
remuneration94. In this context, the nature of the legal relationship between the employee
and the employer is not decisive95. The fact that the employer is determining the
activities carried out by the worker, the working conditions and conditions of
remuneration is a sign of subordination (and thus of an employment relationship)96. The
existence of a relationship of subordination is a matter which it is for the national court
to verify97.
In order to be regarded as a worker, a person must perform effective and genuine
activities to the exclusion of activities on such a small scale as to be purely marginal and
ancillary98. According to settled case-law, the pursuit of an activity as an employed
person or the provision of services for remuneration under these conditions must be
regarded as an economic activity99.
The conditions of employment of a person employed under a contract which
provides no guarantee as to the number of hours to be worked, with the result that the
person concerned works only a very limited number of days per week or hours per day
or the fact that employment is of short duration, do not prevent the employed person in
question from being regarded as a worker100. National courts may, when assessing the
effective and genuine nature of the activity pursued by the worker, take account of the
irregular nature and limited duration of the services actually performed under an on-call
contract, for example. The fact that the person concerned worked only a very limited
93
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number of hours in a labour relationship may be an indication that the activities
exercised are purely marginal and ancillary. The national court may also take account, if
appropriate, of the fact that the person must remain available to work if called upon to
do so by the employer101.
It is also considered to be a worker a person performing part-time work102 or
performing work under an on-call contract103, a person who receives pay lower than that
for full-time employment, provided that the activities performed are effective and
genuine104, a person who’s productivity is low and, consequently, her remuneration is
largely provided by subsidies from public funds105, a person engaged in preparatory
training in the course of occupational training, who’s productivity is low, works only a
small number of hours per week and receives limited remuneration106, a person who is
related by marriage to the director and sole shareholder of the company for which he
pursues an effective and genuine activity107 or a person who is genuinely seeking
work108 a researcher preparing a doctoral thesis on the basis of a grant contract109. “It is
of no interest whether a worker is engaged as a workman (ouvrier), a clerk (employé) or
an official (fonctionnaire) or even whether the terms on which he is employed come
under public or private law”110. The fact that the income from employment is lower than
the minimum required for subsistence does not prevent the person in such employment
from being regarded as a ‘worker’111, even if the person in question seeks to supplement
that remuneration by other means of subsistence such as financial assistance drawn from
the public funds of the State in which he resides112. Neither the origin of the funds from
which the remuneration is paid, nor the limited amount of that remuneration can have
any consequence in regard to whether or not the person is a ‘worker’ for the purposes of
Community law113.
Sometimes, the concept of worker is defined per deductionem, by the exclusion of
certain categories of workers performing work. According to the Court of Justice of the
European Union’s case law, the authors of the Treaty did not intend that the term
‘worker’, within the meaning of the Treaty, “should include independent providers of
services who are not in a relationship of subordination with the person who receives the
101
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services”114. Since the essential characteristic of an employment relationship is the fact
that for a certain period of time a person performs services for and under the direction of
another person in return for which he receives remuneration, any activity which a person
performs outside a subordination relationship must be classified as an activity pursued in
a self-employed capacity115.
As a general rule, the European definition of worker given in the context of
freedom of movement and of the principle of equal treatment corresponds, to some
extents, to the definition given in many European countries to the employment
contract/employment relationship, as it supposes three features: performance of work,
subordination, remuneration116. On the other hand, the case law of the Court of Justice of
the European Union has refused to accept Member State definitions that would limit the
definition of a ‘worker’ to those with a contract of employment and has favoured a
meaning of ‘worker’ covering all persons engaged in economic activity, even without a
contract of employment, and including even those without a contract at all, but who are
seeking work117. Thus, in the Court’s case law, the meaning of ‘worker’ in extended
beyond that of the ‘employee’118. The definition of a worker according to the European
case-law goes far beyond a ‘classical’ definition of a person involved in an employment
contract: first, a private law contract is not required in order to be considered a
worker119; there is no condition regarding a minimum duration of the performance of
work, neither a minimum level of remuneration. In a relatively recent case, the Court of
Justice of the European Union considered unnecessary another ‘traditional’ condition of
the existence of an employment relationship, fundamental, for example, in Spanish,
Portuguese, Romanian or Italian law; the condition that work must be performed for the
benefit of another (the employer); thus, the Court stated that the constituent elements of
any paid employment relationship are subordination and the payment of remuneration120.
II. 2. Subordination and the transformations of the employment relationship.
The changes of the world of work, and particularly in the labour market, have given rise
to new forms of work organisation which do not always fit within the parameters of the
employment relationship. The transformations in the nature of work itself led to
situations in which the legal scope of the employment relationship (which usually
determines whether or not those who work are entitled to be protected by labour
legislation) did not accord with the realities of working relationships121. Globalisation,
the new technologies and the highly competitive environment led in some countries to
the growth of the informal economy and undeclared employment. The decentralisation
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of some activities to subcontractors122 or self-employed workers or the use of temporary
employment agencies become more and more used by many enterprises.
Traditionally, the distinction between a civil (or commercial) contract and the
‘standard’ employment contract was rather clear123. Civil contracts are concluded for a
definite task and for a fixed term; remuneration is usually paid at the end of a contract
(usually when receiving the result of the work) and for this result (the ‘piece of work’).
This is why civil (commercial) contracts are supposed to involve work performed uno
ictu. On the contrary, the ‘standard’ employment contract is open-ended (indeterminate);
the contract is concluded for the performance of work itself and not for a certain piece of
work and remuneration is paid with a certain periodicity. The distinction between the
independent contractor – employee is based on the traditional distinction between the
‘louage d’ouvrage’ (hire of work, in the sense of a piece of work or completed task) and
the ‘louage de services’ (hire of services) distinction which can be found also in
Romanian, French or English law124.
The development of new, non-standard, flexible work forms made this distinction
a lot less clear: fixed-term contracts and temporary agency work contracts are concluded
for a fixed term and, quite often, for a specific task. The worker beneficiates sometimes
of a high autonomy in the performance of work or as to his working hours; there are also
situations in which the initial conditions of performance of the contract change so much
that determine, de facto, a change of the nature of the contract.
Under these circumstances, sometimes the employment relationship is objectively
ambiguous, some other times is deliberately disguised. These situations, as the
“triangular” employment relationships and the category of economically dependent
workers create uncertainty as to the scope of the law and can nullify its protection.
II. 2. 1. Disguised employment relationships.
Disguised employment occurs when the true legal status of a person who is an employee
is hidden so as to avoid the costs of an employment relationship (such as taxes and
social security contributions). The most radical way to disguise the employment
relationship consists of giving it the appearance of a different legal nature, whether civil,
commercial, cooperative, family-related or other, which often give the semblance of
self-employment (an illegal practice, also called ‘bogus self-employment’). The second
way to disguise the employment relationship is through the form in which it is
established: this is the case, for example, of contracts concluded for a fixed term or for a
specific task, but which are then repeatedly renewed, with or without a break125.
Sometimes, workers in disguised employment relationships have difficulties in
acceding to social security systems and bear the costs of health insurance,
unemployment insurance and pensions’ schemes. But another visible effect of this type
of contract manipulation is that the worker does not acquire the rights the benefits
provided to employees by labour legislation or collective bargaining (such as working
time, right to paid leave etc.). Workers in a disguised employment relationship not only
lose their rights under labour law, receive less favourable benefits than those recognised
as employees, but also have difficulties in securing the protection of the inspection
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services or seeking redress through the labour courts. There are also other consequences
of the bogus self-employment, having as a result the lack of labour protection of
workers: it distorts competition between enterprises (at national and sectoral or
international level), often to the detriment of those who comply with the law; training of
workers is neglected, including training for work in environments where there are
inherent risks and might impact on the health and safety of third parties and society in
general126; lack of protection might have a considerable financial impact, in terms of
unpaid social security contributions and taxes (misclassification of dependent workers
(employees) as independent workers results in a loss in unpaid contributions to social
security, the healthcare system and the unemployment insurance scheme)127.
Disguised employment relationships may also involve masking the identity of the
employer, when the person designated as an employer is an intermediary, with the
intention of releasing the real employer from any involvement in the employment
relationship and above all from any responsibility towards the workers.
II. 2. 2. “Triangular” employment relationships.
A “triangular” employment relationship occurs when employees of a person (the
‘provider’) work for another person (the ‘user’). It normally presupposes a civil or
commercial contract between a user and a provider128. In such cases, there is a
relationship between an agency, an end user and the supplied workers. The agency pays
a pivotal role129, as it takes part both in the commercial contract with the user and in the
peculiar contract with the worker (an employment contract, in the Romanian, Italian or
French law). A wide variety of contracts can be used for this purpose; one of the best
known forms is the use of contractors and private employment agencies or franchising.
In appearance, temporary agency workers also seem to have two employers.
Such contracts can have beneficial effects for the provider’s employees in terms of
employment opportunities, experience and professional challenges130. But from a legal
standpoint, such contracts may present technical difficulties, as the employees concerned
may find themselves interacting with two (or more) interlocutors, each of whom
assumes certain functions of a traditional employer. In a standard employment
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relationship, the employer is the person who hires the worker, assigns tasks, provides the
means in order to perform them, gives instructions and supervises, pays wages, takes
risks, makes profits and terminates the employment relationship. Often ‘core business’
management exercises exactly the same powers and prerogatives on ‘core’ workers as it
does on agency workers, but these powers and prerogatives are legally exercised without
any typical contract of employment131. As a result, the main difficulty in a ‘triangular’
employment relationship is generated by the fact that the employer’s powers are
assumed separately or jointly by more than one person; in such cases, there is the image
of a ‘doubled’ employer. Identifying the ‘real employer’ beyond formal structures and
corporate combinations132 is one of the key issues in labour law. The ‘dual
employership’ might appear in those situations in which two different employing entities
exercise synchronically, exclusively or in cooperation some of the typical prerogatives
of the employer, each fulfilling its own economic purpose133.
Employers are primarily responsible for the rights of their employees, whether
they are a contractor, an employment agency, a cooperative or any other employing
enterprise or entity. But the user plays also a crucial role with respect to ensuring respect
of the employee’s rights (such as limits on working hours, rest breaks, paid leave
etc.)134. In some countries, the laws assign a measure of responsibility of the user; in
some cases, the employer (or provider) and the user may bear joint135 and several
liability, so that the worker can claim against both or either of them without distinction;
in other cases, the user bears subsidiary liability, in the sense that a claim may only be
brought against the user in the event of non-compliance by the provider136.
In such cases, the concept of subordination proves its limits: while subordination is
useful in order to determine who is a worker/an employee, it might not always be so
useful when determining who is the employer. Thus, the use of subordination as a
criterion to determine the existence of an employment relationship might not always be
accurate, as it doesn’t always reflect the real situation between the parties (in the case of
temporary agency work or sub-contracting, for example). In particular, workers may not
know from whom exactly to claim payment of remuneration or compensation for an
accident at work, and whether they can file a claim against the user when the direct
employer disappears or becomes insolvent137.
II. 2. 3. Objectively ambiguous employment relationships
As a result of the transformations in the nature itself of work, a person may have in some
employment relationships a wide margin of autonomy in the performance of work, as a
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strategy used by the enterprise to enhance the value of work138; there are also situations
where the main factors that characterise the employment relationship are not apparent139.
A person may be recruited and work at a distance, without fixed hours or days of work,
with special payment arrangements and full autonomy as to how to organise his work;
sometimes he might have been recruited and work via the Internet and paid through a
bank, but use equipment supplied by the enterprise and follow its instructions.
In such cases, there is a genuine doubt as to the existence of an employment
relationship and the use of features of subordination, as developed by case-law, becomes
extremely important.
Midway between the employment relationship and self-employment, there are the
economically dependent workers, who are formally self-employed but depend on one or
a few clients for their income. They form a sort of a ‘grey zone’, as economically
dependent workers are not easy to describe.
II. 2. 4. Grey zone: Economic dependency and economically dependent worker.
In labour law, either the total independence, or the complete subordination doesn’t exist.
The strict point (or dividing line) which generates labour law protection is very difficult
to determine140: when are we sufficiently subordinated to beneficiate of labour
protection and when are we sufficiently independent to fall outside the scope of labour
law?
The new forms of work organisation, such as outsourcing and contracting out, led
to the emergence of the new category of economically dependent work, which represents
a form of work falling within a grey zone between dependent work and selfemployment. Built on the traditional binary division, labour law seems unable to provide
a proper definition of those persons who fall between these two - opposite - categories.
'Economically dependent workers' are 'midway' between the traditional categories, as
they are formally self-employed, but they depend on a single employer for all their
income or large part of it141.
Numerous activities that used to be carried out in a firm by workers with
subordinate status (employees) are entrusted through outsourcing or contracting out to
self-employed workers and such arrangements tend to lead to the emergence of
economic dependence. The workers engaged in connection with contracted-out work
customarily work in the same undertaking, establishment or department as workers who
have continued to be employed by that undertaking and are frequently engaged on work
comparable to that done by such employees. However, the remuneration which they
receive may be considerably lower and their status may also differ in the sense that in
the performance of individual services they carry on their activities as self-employed
persons instead of as employees142. Unfavourable consequences may be attached to that
difference in status for persons performing contracted-out activities as self-employed
persons.
Economically dependent work is most common in the service sector and in
activities such as restaurant business, catering, media (newspapers, journals, TV, radio,
138
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editing, teaching and training, marketing, telemarketing, advertising, entertainment,
administration, accounting and social services. The phenomenon is, however, also
present in more traditional sectors, such as transport, building industry and domestic
work143.
There is deemed to be economic dependency where the sums received by the
worker constitute his or her only or main source of income, where such sums are paid by
a person or enterprise as a result of the worker’s activity and where the worker does not
enjoy economic autonomy, being economically linked to the sphere of activity in which
the person or enterprise that may be considered as the employer operates144.
'Economically dependent workers' are those workers who are formally self-employed
but depend on a single employer for their income. They do not generally benefit from
the protection granted to employees by law and collective bargaining (such as health and
safety, information and consultation, working time, vocational training and social
protection) and they generally fall outside the traditional reach of trade union
representation145.
There is a certain degree of uncertainty surrounding the definition of economically
dependent work, mainly because the legal framework is fragmented, as workers in such
a situation belong to different professions, often with specific statutes146 and there is a
certain amount of confusion as regards both the actual designation of the phenomenon
and the overlap with the different problem of false self-employed workers. Some states
have legal concepts of an economically dependent worker, while in many others it is a
phenomenon that is discussed. As a general rule, there are three criteria used to define
this type of work: primarily personal work, continuity over time, single client147.
In most European countries, economically dependent work falls within the
framework of self-employment, but it is a self-employment which has some peculiar
features. In those countries which recognise an intermediate category between employee
and self-employed status, economic dependency is the basis for specific rights not
recognised for other types of self-employed workers, but less extensive than the rights
accorded to employees148. In order to protect the economically dependent workers,
creating a ‘hard core’ of social rights, which are applicable to all work contracts
irrespective of their formal qualification in terms of autonomy (self-employment) or
subordination was considered necessary149.
In Romania, there is no relevant legislation or case law recognising and/or
granting rights for the economically dependent workers. The Romanian law uses the
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traditional binary division (employment/self-employment), without a clear recognition
of the ‘grey zones’ or the intermediate categories. Yet, the social security system is
opened for all those persons who gain their income as a result of a professional activity
or who voluntarily accede to these systems. Persons who obtain a certain annual income
must pay social contributions to unemployment, health and pensions schemes. As a
result, economically dependent workers are protected in Romania in terms of social
security, but totally unprotected in terms of labour rights.

III. Determining the existence of an employment relationship or identifying
workers who need protection?
The concept of subordination is traditionally used in order to identify the beneficiary of
labour law and social security protection. Subordination is a constant criterion used to
determine the existence of an employment contract150, but its content, as the concept
itself have undergone major chances. Under these circumstances, one of the
contemporary goals is to update, clarify and adapt the laws governing the employment
relationship so as to facilitate recognition of the existence of an employment relationship
and fight against attempts to disguise it. Granting effective protection for those who
perform work in the context of an employment relationship, effective access to labour
courts and labour inspection services and the possibility to obtain a judicial decision
reclassifying bogus ‘self-employed’ workers as employees is one of the main concerns
in labour law.
There’s also a need to clarify the situation of dependent employment and the grey
areas between self-employment and employees with a dependent employment
relationship in order to combat the phenomenon of disguised employment and grant
effective protection.
Different tendencies151 were manifested under the changes in labour law and in
connection with the insufficient protection of economically dependent workers. The first
one suggested maintaining the status quo: it is mainly a question of flexible boundaries
between labour and civil law. As a result, the general contractual principles of civil law
and in particular the general clause on good faith and correctness could be applied to
economically dependent workers. But the problem with a flexible boundary is that it has
only two ends, so there’s no place for intermediate categories152. The legal status of
employees is built by opposition with the self-employed and a ‘midway’ category
doesn’t seem to fit the traditional scope of labour law.
The second tendency, manifested in some European states, aims to redefining
(enlarging) the notion of subordinate work: up-dating the notion of subordinate work (by
adding other criteria for subordination) so that the notion corresponds with the changed
socio-economic context. This would mean basically an extension of labour law, with the
help of the traditional category of subordination (III. 1).
The third tendency suggests creating an intermediate category (a new legal
category) in-between subordinate work and self-employment (III. 2). Certain forms of
protection would be extended through legislation and/or jurisprudence to cover this new
type of work.
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The forth tendency pleads for the creation of a 'hard core' of social rights which are
applicable to all work contracts, irrespective of their formal qualification in terms of
autonomy (self-employment) or subordination. This prospect is increasingly acquiring
credit in the European doctrine.
III. 1. Extending labour law by up-dating the notion of subordinate work
As a result of the changes in the labour market, law and case-law developed a series of
indicators of subordination in order to provide a clearer concept and to facilitate the
recognition of those persons performing work under the new, flexible relationships who
need protection (1). Several features of the employment relationship are also contained
in international instruments153.
The 'economic dependence' cannot be used alone as a criterion to define an
employment relationship as 'subordinate'; subordination implies economic dependence,
but the reverse is not always true. 'Economic dependence' is mainly a socially important
criterion which raises the question of the protection of such workers154. Yet, it must not
be confounded with 'bogus self-employment', which refers basically to the state’s
capacity of detecting and punishing violations. For this purpose, two main methods can
be found in most European states: the principle of the primacy of facts (2), accompanied
sometimes by legal presumptions meant to ease the burden of proof and the legal
possibility of labour courts, labour inspection services or tax collecting authorities to
reclassify ‘bogus self-employment’, for example, in an employment relationship.
III. 1. 1. Up-dating the features of subordination.
The activity provided in a contract, whether intellectual or manual, may take the form
either of self-employment or of subordinate employment. Therefore, the essential factor
of the distinction between subordinate and self-employment is not the type of work to be
carried out, but the way in which it is carried out.
Legal subordination is understood to mean that the employer or his/her
representatives direct or are likely to direct the performance of the work. In practice,
case law has identified a series of characteristic features of subordinate labour; these
circumstances are normally referred to with the term ‘indicators of subordinate
employment’. In some countries (such as Portugal, Germany or Romania), there is also a
legal presumption of the existence of an employment relationship when one or several
features or indicators of subordinate employment can be identified in a specific case.
Among the various indicators of subordination provided by case law or legislation,
mention should be made of the following155: the technical and functional integration of
the worker into the productive and organisational structure of the entrepreneur (these
feature is very common in common-law, but also in France156, Spain and Portugal); the
fact that the materials, equipment and tools usually belong to the enterprise in the case of
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subordinate labour157 (one of the features expressly stated by law in Portugal or
Romania) and to the worker in the case of self-employment. Another sign of
subordination consists in the fact that the premises where the work is carried out were
made available by the employer (this feature is settled in the German, Portuguese and
Romanian legislation).
The fact that the employer bears the commercial risk related to the productive
activity is an indicator of subordination, whereas the subordinate worker is subject to
obligations relating to the work itself rather than the final result and the proper execution
of the work depends on the degree of diligence observed. This criterion is used mainly in
common law countries. Additionally, subordination is evidenced and economically
dependent workers who need protection are identified if work is performed personally (a
criterion also used in Germany158 or France). The form of payment is another indicator:
remuneration tends to be fixed and paid at regular intervals159 for subordinate workers,
whereas it is variable and depends on the results achieved and the deadlines laid down
for completion of work in the case of self-employed (France, Romania, Portugal).
The exercise of managerial and disciplinary powers is to be found only in
subordinate employment. With regard in particular to disciplinary powers, they must be
of a structural nature, presupposing a position of supremacy by one party to the
employment contract over the other160; they must be distinguished from the civil law
sanctions that may be applied in the case of self-employed labour, such as penalty
clauses, provisions relating to non-compliance, termination of the contract for noncompliance and so on. Subordinate employees are usually required to comply with
working hours laid down by the employer161, whereas self-employed workers are free to
decide when the work is to be carried out. The power to establish the working hours is
one of the ‘classical’ features of subordination, used in many countries (among them:
France, Portugal, and Romania).
To these features, the International Labour Organization has added some others
specific indicators of the existence of an employment relationship, such as the fact that
the work is performed solely or mainly for the benefit of another person; must be carried
out personally by the worker; is of a particular duration, has a certain continuity and
requires the worker's availability. Some other indicators tend mainly to tackle bogus
self-employment, but also to bring some of the economically dependent workers under
the scope of labour law: there is subordination when the periodic remuneration
constitutes the worker's sole or principal source of income; but also in case of provision
of payment in kind, such as food, lodging or transport, recognition of entitlements such
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as weekly rest and annual holidays or payment by the party requesting the work for
travel undertaken by the worker in order to carry out the work162.
In some cases, the use of these indicators also serves to bring economically
dependent workers under the scope of labour law. This is especially the case when
there’s a lack of a clear organisational separation (for example, economically dependent
workers work on the employer's premises and/or use his equipment); there’s no clear
distinction of task (for example they perform the same tasks as some of the existing
employees, or tasks which were formerly carried out by employees and later contracted
out to 'collaborators'); and the 'service' they sell individually to employers falls outside
the traditional scope of 'professional services' (this is especially the case when the tasks
are simple, do not require specific skills and no professional knowledge or competence
is needed)163. In such cases, there’s a very thin dividing line between economically
dependent workers and bogus self-employment and workers are often protected through
the general means of tackling bogus self-employment or disguised employment
relationships. This technique is useful, in the sense that it provides protection for some
economically dependent workers, yet totally imprecise, as such workers are not strictly
speaking employees.
To the tendency of updating the features of subordination are often associated
means to ease the burden of proof and the principle that we can find in the case-law of
most European countries to determine the civil or employment nature of a relationship
according to the facts (the primacy of facts).
III. 1. 2. The primacy of facts.
The question whether an employment relationship exists, as the nature of the contract,
must be determined according to the facts, having regard to all the factors and
circumstances concerning the way in which work is performed164, regardless of the
nature of the worker’s legal relationship with the other party to the employment
relationship165 and of how the parties name or describe the contract166. The principle of
the primacy of facts can be found in Portugal, France or Romania, for example167.
The formal classification of a self-employed person does not exclude the
possibility that a person must be classified as a worker if his independence is merely
notional168.
There are also various alternative means of easing the burden of proof on the
worker and facilitating the judge’s task of determining the existence of an employment
relationship. According to the legislation in many countries, employment relationship
may be proved by any of the usual means, or by any means permitted by law. The law
may provide that such contracts are consensual (as it was the case in Romania);
however, the law may require that the contract be in writing for various reasons relating
to compliance or to evidence (as it is now the case in Romania). In cases when it has
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been judicially determined that a civil contract actually regulates labour relations
between an employee and an employer, the provisions of labour legislation shall be
applied to such relations (as it is the case in the Russian Federation or in Romania).
With the same aim of easing the burden of proof, some laws provide for a
presumption of the existence of an employment relationship or contract. These
presumptions are related to the features of subordination; if one or several of them exist
in a given case, sometimes law settles the legal possibility of labour courts, labour
inspection services or tax collecting authorities to reclassify the contract in an
employment relationship. In a strange way, in Romania, such presumptions are settled in
the Tax Code and the legal possibility for reclassifying the contract is given to tax
collecting authorities. If the contract is reclassified in an employment contract, the
beneficiary of the service has to pay all the taxes and social contributions (taxes for
social security schemes) and if there’s a disguised employment relationship, the law
settles a joint liability of the two parties.
III. 2. Creating new, intermediary categories.
The existence of the economically dependent workers led to the creation of an
intermediate category of workers, between self-employed and employee (as it is the case
in Austria, Germany, Italy, Portugal, Spain and the United Kingdom). In these cases, the
status of economically dependent self-employed worker does not depend on the
existence of a legal relation of subordination. The scope and the content of this category
differ from one country to another, but in all cases there is an entirely new category,
distinct both from employee and self-employed status, entitled to a specific protection on
the basis of their economic dependency.
In Italy, for example, economically dependent work are protected with regard to
following subject matters: form of the contract (written); duration of the relationship;
working hours and mode of carrying out the duties; remuneration and the method of
payment; health and safety at work; suspension of the relationship (sickness, accidents,
family reasons); training; annulment of the contract; duties of the worker; trade union
rights.
In France, economically dependent workers are often deemed to work in an
‘independent employment contract’169. On the other hand, in France, the assimilation of
some workers to employees had allowed the total or partial application of the Labour
Code to people who are not bound by a contract of employment, but economically
dependent or para-subordinated (as managing directors of subsidiaries or homeworkers)170.
Art. 10 of the Labour Code of Portugal expressly settles rights to dignity, equal
treatment and non-discrimination and rights to health and safety to those persons who
perform work for another, without legal subordination, if the person performing work is
economically dependent of the beneficiary of his activity.
In Spain, protection of the economically dependent workers is especially related to
form of the contract (written); working hours, justified interruptions of professional
activity (for example in case of a need to attend to urgent, unexpected or unforeseeable
family responsibilities; a serious and imminent danger to the life or health of the
economically dependent autonomous worker; temporary incapacity, maternity or
paternity; a situation of gender violence, for which the economically dependent
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autonomous worker pursues her protection or her right to complete social assistance or
force majeure), termination of the contract and legal competence given to the Labour
Courts.
In Romania there’s no specific protection of economically dependent workers.
They are protected in terms of social security, as the social security system is opened for
all those persons who gain their income as a result of a professional activity or who
voluntarily accede. Economically dependent workers are totally unprotected in Romania
as a distinctive category, in terms of labour rights or collective bargaining. However, in
the case of economically dependent workers who are entrusted, through outsourcing or
contracting out, activities that used to be carried out in a firm by workers with
subordinate status (employees), labour inspectorates and tax authorities reclassify the
contract in an employment relationship. As a result, economically dependent workers are
assimilated in these cases with employees and beneficiate of a complete labour law
protection. This technique is useful, in the sense that it provides protection for some
economically dependent workers, yet totally imprecise, as not always such workers are
not strictly speaking employees.

IV. CONCLUSIONS
If there is a certain similarity between different European states in what the ‘standard
employment contract’ is concerned, the new forms of work organisation and the
situation of workers situated in the so-called ‘grey area’ is a rather different problem in
each state. The concept of subordination itself became insufficiently precise with regard
to the new forms of work organisation and, in many countries, it leaves a considerable
margin of discretion for the courts to provide a clear definition of employment
relations171. The dividing line between the two types of contract (subordinate or selfemployment) is sometimes narrow, not clear, but represents a vast area of uncertainty; in
many cases it is extremely difficult to establish the exact nature of the employment
relationship, and therefore the applicable legal provisions. Remuneration, which used to
characterise only employment relationships, is irresistibly gaining ground among
previously unremunerated forms of work172.
The consequence is that the traditional distinction between subordinated and selfemployment appears outdated; the current trend proposed is to identify a set of
fundamental rights for every worker, a ‘bedrock of fundamental and inalienable rights,
providing the basis for a modern Statute of Labour’173, a fundamental protection for all
forms of work where a service is provided for another person, irrespective of the legal
framework within which the work is performed174. In other words, the differentiation
between employees and independent contractors would be easier if not the application of
labour law is the issue, but the application of some of its specific rules only175. Labour
law must be extended such as to offer some rights to all the persons performing work
under conditions of dependency – legal or economical, not only employees with an
employment contract176. These rights are to be safeguarded both at individual and
collective level. First, the additional variable rights would reflect the degree of economic
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dependence of the worker. With regard to these additional rights, a further option is the
definition of a series of semi-negotiable rights to be determined by collective
bargaining177.
Another solution – adopted in some states - is to create intermediate categories.
Thus, instead of the binary divide between ‘employees’ (who are entitled to all labour
rights) and independent contractors (who have no labour-related rights), another group
(or two groups) of people who are entitled to some rights could be added. This may be
the concept of a ‘dependent contractor’ or an ‘employee-like’ contractor, which refers to
persons who have some characteristics of independent workers, but also some of the
vulnerabilities of employees, in particular the fact that they depend entirely or mostly on
a single supervisor. The technical means to extend the scope of labour law to
intermediate categories could be by stating in different laws that they apply not only to
employees, but also to dependent contractors, or that, for the purpose of the specific law,
the term employee also includes dependent contractors178. Such technique is called the
‘wilful fragmentation’ of labour law, considering specific legal sub-regimes for different
categories of people performing work179.
But in practice there’s is the problem if there is some discernible difference
between different groups of workers that can justify the application of some labour rules
to some of them but not to the others. Would it be reasonable to consider, among selfemployed persons, that one of them is inside the scope of a labour protection rule and
another is outside? This problem is connected to the difficulty to define a so-called ‘inbetween-group’ of workers (the intermediate category) who should need only part of the
protection of employees, also taking in consideration the fact that the criterion
‘economically dependent workers’ is hard to define. In the second place, it is very
difficult to determine which rights should be part of the floor of rights dealing with the
working conditions of all workers regardless of the form of their work contract180.
Essentially, there’s a need to reconceptualise the employment relationship, so that
employment law recognises and offers protection to a wider set of relationships
categorised by personal service and economic dependence on the part of those working.
Even if this ‘new’ concept of employment relationship would not conform to the
traditional model of contractual arrangement, the expansion of the idea of the traditional
‘employer’ to include tri-lateral or multi-lateral arrangements is necessary (as different
‘employing entities’ may have different and overlapping obligations to the same
worker)181. It is generally accepted that the recognition of fundamental rights for all
workers engaged in productive activities for third parties (employers, entrepreneurs,
public bodies, clients and so on) is not only based on considerations of social justice (the
need to safeguard the contractual position and person of the worker), but it also aims to
safeguard fair competition, combating ‘social dumping’ practices (that may take various
forms, such as black-market labour, the exploitation of under-age labour etc.)182.
In the current context of labour law, the ‘strict legal dichotomy’ between the
employed and self-employed is criticised183 and a conceptual shift away from the
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contract of employment model to a model based on a ‘personal work nexus’ was
powerfully advocated. This refers to the ‘connection or connections, link or links
between a person providing a service personally and the persons, organisations or
enterprises who or which are involved in the arrangements for, or incidental to, the
personal work in question’184.

the traditional employment contract – as the main vehicle through which workers gain access to the rights
and benefits associated with employment in the areas of labour law and social security – is not an obstacle
per se. The contract of employment is considered to be an ‘artificial’ model imposed on a more complex
‘reality’ of labour relations: Deakin, p. 13.
184
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